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succinctly it is, that the first is presumed to exist and must be 
disproved, the second is presumed not to exist and must be proved. 

( Of a further remedy in case of abuse of power in this respect by a superior 
court.) 

The only remedy, other than the limited power of revision above 
set forth, according to the English, and more generally received 
American doctrine, for any error, injustice, abuse of discretion, 
oppressive or- corrupt conduct on the part of the judge of a court 
of the superior order, is by resort to an impeachment before the 
legislature. Bex v. Davison, 4 B. & Aid. 329 ; Johnston v. Com- 
monwealth, 1 Bibb 598; Middlebrook v. State, 4S Conn. 259; 
Williamson's Case, supra ; In re Pryor, 18 Kansas 72. 

A number of such cases may be found in our annals. Among 
them may be mentioned that of Judge Peck, of a United States 
District Court, before the House of Representatives in 1831, and 
that of the judges of the Supreme Court of Pennsylvania in 1807, 
-which, though it ended in their acquittal, led to the passage of 
the Act of Assembly of 1809, limiting the power of the court 
over contempts. 

Charles Chauncey. 

Philadelphia. 

(To be continued.) 



RECENT AMERICAN DECISIONS. 

Court of Appeals of Maryland. 
JOHN G. HARRYMAN et al. v. ALBERT D. ROBERTS. 

A judgment recovered against a defendant in another state, is a bar to a suit 
brought upon the same cause of action in Maryland ; and when it is relied on as a 
plea in bar, the only question open for inquiry is, whether the court in which the 
judgment was rendered, had jurisdiction of the person or subject-matter. The judg- 
ment is conclusive as to the merits of the controversy. 

Where a suit is brought in one state on the same cause of action on which judg- 
ment has been recovered in another state, and siJch judgment is pleaded in bar to a 
recovery in the second suit, it is not sufficient answer to such plea, to allege that a 
motion was flled by the defendant in the court in which the judgment was rendered 
to set the same aside on the ground that he was not indebted to the plaintiffs, and 
that he had not been served with process ; and that for the purpose of pleading the 
said judgment in bar in the second suit, the defendant fraudulently consented to 
have the said motion overruled. 

While it is essential to the validity of a judgment that the defendant should have 
notice of some kind, it is not always necessary that he should be served with per- 
sonal process. 

Each state has the right to prescribe by law how its citizens shall be brought into 
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its courts ; and if process be served upon a: defendant according tp the laws of the 
state of which he is a resident, and judgment he afterwards rendered against him, 
such judgment is as binding between the parties in any other state when relied on 
as a bar to the prosecution of a second suit upon the same cause of action, as it is 
in the state where it was rendered. 

A book in two volumes published in 1860, entitled " The Revised Statutes of the 
State of Ohio," of a general nature, in force August 1st 1860, and upon the title 
page of which appeared the following words in printing : ' ' Published for the State 
of Ohio, and distributed to its officers under the Act of the General Assembly, 
passed March 16th 1860," is strictly within the meaning of sect. 47 of art. 37 of 
the Maryland Code, which provides, ' ' that public or private statutes of any state 
may be read in evidence from any printed volume purporting to contain the statutes 
of the said state," and is therefore admissible in evidence to show the statute law 
of the state of Ohio. 

It is not essential to the sufficiency of a certificate given by the clerk of a court, 
that he should sign his full Christian name thereto. The signature of " E. W. 
Pearson, Clerk of the Court of Common Pleas, of Ross county, Ohio," is sufficient. 

In order to make a judgment in a prior suit between the same parties a bar to a 
second suit, it is only necessary to prove that the subject-matter of the two suits is 
substantially the same. The fact that the forms of action in the two cases are 
different, docs not affect the question, provided the matter in controversy be the 
same. 

An admission by a partner relative to a matter of partnership concern, binds his 
copartner. 

Appeal from the Court of Common Pleas. 

Wagner and Schryver as copartners, in Baltimore, made ad- 
vances on consignments" of broom corn to Roberts, of Ohio, the 
appellee. The advances exceeded the consignments some $2800. 
Wagner died and Schryver went into partnership with Harryman. 
Schryver, as surviving partner of Wagner & Schryver, assigned, 
in writing, the claim against Roberts to Harryman & Schryver, 
who, on the 18th of March 1878, instituted an attachment against 
Roberts, and caused the writ to be laid in the hands of various 
parties as garnishees. The case is further stated in the opinion 
of the court. 

The court below sustained the defendant's demurrer, and the 
plaintiffs then joined issue short on his third plea. An agreement 
of counsel was filed waiving all errors in pleading. 

Sebastian Brown, for appellants. 

S. D. Schmucher, for appellee. 

The opinion of the court was delivered by 

Robinson, J. — The appellants instituted a non-resident attach- 
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ment suit against the appellee, and caused the writ to be laid in the 
hands of sundry persons as garnishees, against whom suits were 
docketed in the usual form. 

The appellee, defendant below, appeared to the short note case, 
and pleaded, inter alia, that prior to the institution of this suit, 
the plaintiffs had recovered a judgment against the defendant, for 
the same cause of action in the Court of Common Pleas, for the 
county of Ross, in the state of Ohio. 

The plaintiffs filed four replications to the third plea. 

The defendant joined issue on the third replication, and demurred 
to the first, second and fourth replications. 

In these replications the plaintiffs allege that the judgment relied 
on in the defendant's pleas, is invalid, because a motion was filed 
by the defendant to set it aside, on the ground that he was not in- 
debted to the plaintiffs, and- also because he had not been served 
with process ; and that for the purpose of pleading the alleged 
judgment in bar in this suit, the defendant fraudulently consented 
to have the said motion overruled. 

The question then presented by the demurrer, is, whether these 
facts are a sufficient answer to the defendant's pleas ? 

Now it is well settled that a judgment recovered against a de- 
fendant in another state, is a bar to a suit brought upon the same 
cause of action in this state : Bank of United States v. Merchants' 
Bank, 7 Gill 415 ; Whitehurst v. Rogers, 38 Md. 503-515 ; 2 
Am. Lead. Cas. 617. 

And when it is relied on as a plea in bar, the only question open 
for inquiry is, whether the court in which the judgment was ren- 
dered had jurisdiction of the person or subject-matter. See cases 
collated in 2 Am. Lead. Cas. 617. 

The judgment is conclusive as to the merits of the controversy: 
2 Sm. Lead. Cas. 679, 841 ; 2 Am. Lead. Cas. 612. 

The fact then, that the defendant filed a motion to set aside' the 
judgment in the court in which it was rendered, and the grounds 
on which the motion was based, are quite immaterial so long as the 
judgment stands between the parties. If the plaintiffs had a judg- 
ment against the defendant in Ohio, for the same cause of action 
which they are prosecuting here, they certainly have no reason to 
complain that the defendant agreed to have his motion to strike 
out the judgment overruled. Be that as it may, the motion in no 
manner affects the validity of the judgment, and constitutes no 
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sufficient answer to the defendant's plea, and the demurrer was 
therefore properly sustained. 

The next question presented by the record is, whether the judg- 
ment offered in evidence is a valid judgment against the defendant ? 

It does not appear from the face of the judgment that personal 
process was served upon the defendant, but it does appear that a 
written notice was left at his place of residence. 

It is essential, of course, to the validity of every judgment, that 
the parties to be bound shall have notice of some kind, either actual 
or constructive. Every one is entitled to his day in court, and to 
the right of being heard before a judgment of any kind is rendered 
against him. But it is not always necessary that personal process 
shall be served upon him. Each state has the right to prescribe by 
law hoAV its citizens shall be brought into its courts. And what- 
ever conflict there may be in some of the earlier cases on the sub- 
ject, we think it is now well settled, that if process be served upon 
the defendant, according to the laws of the state of which he is a 
resident, and judgment be afterwards rendered against him, such 
a judgment is as binding between the parties in this state, when 
relied on as a bar to the prosecution of a second suit, upon the same 
cause of action, as it is in the state where it was rendered : Price 
V. ffickoJc, 39 Vt. 292 ; McBae v. Mattoon, 13 Pick. 52 ; Poorman 
V. Crane, 1 Wright (Ohio) 347 ; Hinton v. Townes, Hill (S. C.) 
439 ; Hunt v. Lyle, 8 Yerger 142 ; Green v. Sarmiento, 1 Pet. 
C. C. 74 ; Bangely v. Webster, 11 N. H. 299. 

If so, the question then is, whether the service of the process in 
this case was in conformity with the statute law of Ohio? To 
prove this, the defendant offered to read in evidence as statute laws 
of that state, from a book in two volumes published in 1860, en- 
titled, " The Revised Statutes of the State of Ohio," of a general 
nature, in force August 1st 1860, collated by Joseph R. Swan, 
with notes of the decisions of the Supreme Court by Learider J. 
Critchfield, and upon the title page of which appeared the following 
words in printing : " Published for the State of Ohio, and distributed 
to its officers, under the Act of the General Assembly, passed March 
16th 1860 ;" to the reading of which the plaintiffs objected. 

Article 37, sect. 47, of the Code, provides " that public or private 
statutes of any state may be read in evidence from any printed vol- 
ume purporting to contain the statutes of the said state." The 
book from which the defendant proposed to read, not only purports 
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to contain the statutes of Ohio, but upon the title page purports to 
have been " published for the state of Ohio, and distributed to its 
officers, under the Act of the General Assembly, passed March 
16th 1860." It is a, volume, therefore, strictly within the meaning 
of the Code, and was, therefore, admissible in evidence. 

The record of the Ohio judgment was properly certified, both 
under the Rev. Stat, of the United States, eh. 17, sect. 905, and 
under the provisions of the Code, art. 37, sect. 35. The clerk of 
the Court of Common Pleas certifies, under the seal of the court, 
that it is a true copy of the record, and the presiding judge of said 
court certifies to the official character of the clerk, and the clerk 
certifies, under the seal of the court, to the official character of the 
judge. It was not necessary that the clerk should sign his foil 
Christian name to the certificate. The signature of ''E. W. Pear- 
son, Clerk of the Court of Common Pleas, of Ross county, Ohio," 
was sufficient. 

There was no error in refusing the plaintifi"s first prayer. In 
order to make a judgment in a prior suit between the same parties 
a bar to the second suit, it is only necessary to prove that the sub- 
ject-matter of the two suits is substantially the same. The fact 
that the forms of action in the two cases are different, does not 
affect the question, provided the matter in controversy be the same : 
Whitehurst v. Eo^rs, 38 Md. 503 ; State, use of Bruner v. Rams- 
burg, 43 Id. 325. 

The second prayer was also properly refused. By it, the court 
was requested to instruct the jury that the admission of one of the 
plaintiffs, that the causes of action in this suit and the Ohio judg- 
ment, offered in evidence, are the same, was not binding upon the 
other plaintiff. The plaintiffs were copartners, and continued to 
be up to the trial below, and the admission of one member of the 
firm relative to a matter of partnership concern was binding upon 
the other partner : 1 Greenl. on Ev. 172, 174, 177 ; Doremus v. 
McCormich, 7 Gill 63. 

It follows from what we have said, that there was no error in 
granting the defendant's prayer. 

The judgment below will, therefore, be affirmed. 

One of the questions involved in the frequently before the courts of England 
above case, to wit, the question of the and of the United States. It is pro- 
proof of foreign law, is of considerable posed, therefore, in this note to consider, 
interest, and has been, in varions forms, I. Whether a court will or will not 

Vol. XXIX.— 48 
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take judicial notice of the law of a for- 
eign country. 

II. How and in what manner the law 
of a foreign country is to be proved in 
judicial proceedings. 

III. Within whose province, that of 
the court or that of a jury, the interpre- 
tation and decision of the question of 
foreign law fall, after the testimony has 
been presented. 

IV. How far the general rules upon 
the subject have been modified, in the 
United States, when the question before 
a court has been with reference to the 
laws of a fellow member of the federal 
union. 

I. The rule may be said to be uni- 
versal, that a court will not take judi- 
cial knowledge of foreign law. As said 
by Lord Langdale, M. R., in the course 
of his interesting and valuable opinion 
in Earl Nelson v. Lord Bridport, 8 
Bear. .527 (1845) : " With foreign laws 
an English judge cannot be familiar ; 
there are many of which he must be 
totally ignorant ; there is in every case 
of foreign law an absence of all the 
accurate knowledge and ready associa- 
tions which assist him in the considera- 
tion of that which is the English law." 
And as said by Makshall, C. J., in 
Talbot V. Seeman, 1 Cr. 38 (1801) : 
' ' The laws of a foreign nation designed 
only for the direction of its own affairs 
are not to be noticed by the courts of 
other countries unless proved as facts." 
There can be no doubt of the reasonable- 
ness of this rule, founded as it is in a 
proper distrust of our own knowledge 
and not in any spirit of exclusiveness, 
nor of the unanimity with which it is 
recognised, and under this head we shall 
do no more than mention a few of the 
cases in which it has been announced. 
Freemoul v. Dedire, 1 P. Wms. 429 
(1718) ; Mostynf.Farrigas, Cowp. 174 
(1774) ; Male v. Roberts, 3 Esp. 163 
(1800) ; Church r. Bubbart, 2 Cr. 187 ; 
Hosfordv. Nichols, I Paige 220 (1828) ; 
Smithv. GomH, 4MooreP. C.2I (1842); 



Owenv.Boi/le,15Me. 147 (1838); Dani- 
ese \. Hale, 1 Otto 13 (1875) ; Bow- 
ditcliv.Soltyk, 99 Mass. 138 (1868). 

II. Since, then, foreign laws, not 
being judicially noticed, must be proved, 
and proved as facts, the question arises, 
how must they be proved ? The general 
rule dominating the entire province of 
evidence is, that all facts must be proved 
by the best attainable evidence. This 
rule obtains with reference to the proof 
of foreign law, and Chief Justice Mar- 
shall, in Church v. Hubbart, supra, 
thus applies.it: "That no testimony 
shall be received which presupposes bet- 
ter testimony attainable by the party 
who offers it, applies to foreign law, as 
it does to all other facts. The sanction of 
an oath is required for their establish- 
ment, unless they can be verified by 
some other such high authority, that the 
law respects it not less than the oath of 
an individual." 

In England, the question of the proof 
of foreign law has had quite an interest- 
ing histoiy, and for a long time quite a 
battle raged, as to whether foreign law, 
especially if written, could be proved by 
the testimony of an expert as any other 
fact of science, or the court would con- 
sider as better evidence exemplifications, 
or compared copies of codes and decrees, 
and insist upon their production. 

One of the earliest cases upon the sub- 
ject of the manner of proof is Gage v. 
Bulkeley, Ridgw. Ca. temp. Hard. 276 
(1744), in which Lord Hardwicke is 
reported to have held that, to prove the 
foreign law the court would receive 
printed reports ; " counsel's opinion of 
the case is clear, but if it is doubtful, it 
becomes matter of other evidence, and 
the law must be proved." This would 
not seem to be of much assistance in the 
way of establishing a rule of evidence, 
but to be little more than an announce- 
ment that the mind of the court must be 
satisfied ; for who else is to say that the 
case is so clear that the court can dis- 
cover the law from printed jreports and 
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the opinion of counsel without resorting 
to other evidence ? In Harford v. Mor- 
ris, 2 Hagg. 430 (1776), Sir Geokoe 
Hay refused to accept proof of foreign 
laws " by the opinions of lawyers, which 
is the most uncertain way in the world," 
and required the laws to ba laid before 
hiin by certificates of the ordinances in 
question. In Boethlinck v. Schneider, 3 
Esp. 58 (1800), Lord Kenton held, 
that the Russian law could not be proved 
by parol, but must be proved by au- 
thenticated documents from Russia. In 
this his lordship was afterwards sus- 
tained by the court in banc. In (^legg 
V. Levy, 3 Camp. 166 (1811), Lord 
Ellenbokough refused the testimony 
of a Surinam merchant as to the law of 
that place, and held that the law, which 
it was desired to prove, being in writing, 
an authenticated copy of it must be pro- 
duced. This case was followed by Mil- 
lar V. Heinrick, 4 Camp. 15.5 (1815), 
in which Gibbs, C. J., took clearly a 
distinction between the foreign lex scripta 
and non scripta, saying : ' ' Foreign laws, 
not written, are to be proved by the 
parol examination of witnesses of com- 
petent skill. But where they are in 
writing, a copy, properly authenticated, 
must be produced." In Dalrymple v. 
Dalrymple, 2 Hagg. 54 (1811), how^- 
ever, Sir William Soott received, to 
prove the law of Scotland, the deposi- 
tions of eminent Scotch advocates, al- 
though they referred to printed authorities 
as forming the basis of their opinions. 
With the exception of the last case, the 
line would thus far seem to be pretty 
strictly drawn with reference to the 
proof of foreign law where, in any way, 
a written law came into question, but in 
Lacon v. Biggins, 3 Stark. 178 (1822), 
in order to prove the French marriage- 
law, a book was offered, to be sustained 
by the testimony of the French vice- 
consul, that it contained the code of 
French law, upon which he acted in his 
official capacity. Abbott, L. C. J., at 
first, thought it would be necessary to 



prove the French law by an examined 
copy, but, on Picton's Case, 30 St. Tri- 
als 454, being cited, he admitted the 
book. He also admitted parol testi- 
mony that, by tlic French law, a mar- 
riage contracted otherwise than as pre- 
scribed by the Code, was void, althougli 
there was no clause in the Code avoid- 
ing such a marrjagc. The first part of 
this ruling may be said to be unsup- 
ported by authority. It was directly 
against Richards v. Anderson, I Camp. 
65 n. (1805), whicli, however, as a nisi 
pritts decision, was not of controlling 
force, and Picton's Case, on which the 
judge rested, did not decide that an un- 
authenticated law book was evidence of 
foreign law, but such a book was in that 
case admitted by consent, the counsel 
for the Crown desiring to give the ac- 
cused every indulgence, in order that 
the great question under consideration, 
the right of General Picton to inflict 
torture, might be fully considered. 
Lacon v. Higgins may be, therefore, 
said, as to this point, to be of no 
weight ; with regard, however, to the 
admission of parol evidence, it followed, 
and, perhaps, went a little beyond. Sir 
WllLiAM Scott's example in Dal- 
rymple V. Dalrymple, and is in accord 
with later authority. After Dalrymple v. 
Dalrymple, the tendency was shown to 
consider the law of any foreign country as 
a fact of science, a result of science, as 
something distinct from statute or custo- 
mary law taken in and by themselves 
merely ; since even with reference to 
countries where the laws were written, 
it was acknowledged that the law as law, 
that whioh governed the actions, and by 
which were determined the rights of men, 
embraced, not only the statute, but the 
interpretation and general acceptation 
thereof, and,« in accordance with this 
view, tlifi testimony of legal experts be- 
gan to be more frequently relied on. In 
Trotter v. Trotter, 4 Bhgh. N. R. 502 
(1828), the Court of Session took the 
opinion of English counsel upon English 
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law, and its coarse was approved by the 
House of Lords. In Trimbeyy. Vignier, 

I Ring. N. C. 151 (1834), the opinion 
of French advocates was taken upon a 
question of French law. By the time 
the next case of importance arose the 
mind of the court seemed to be directed 
to the qualifications of a witness to for- 
eign law, rather than to the general 
question of the admissibility of parol evi- 
dence with reference thereto. In the 
Sussex Peerage Case, 8 Jur. 793 (1844), 

II CI. & Pin. 85, the question arose 
under the Roman ecclesiastical law, and 
was, whether under that law, a mar- 
riage, performed at Rome, between two 
members of the English church, by a 
priest, in Anglican orders, were valid. 
Dr. Wiseman, wlio was then a Roman 
Catholic bishop, and coadjutor to the 
Vicar Apostolic in England, was offered 
as a witness to prove the Roman law of 
marriage, and, having testified that he 
had resided in Rome for a long time, 
had studied the ecclesiastical law, and 
that as Bishop, he had spiritual jurisdic- 
tion in marriage cases, he was permitted 
to testify. At the same time, another 
witness, one Lithgow, Superior of Stony- 
hurst College, who had gone through 
the same course of training and instruc- 
tion as Dr. Wiseman, was not allowed 
to testify. The distinction was put upon 
the gi-ound that the knowledge of Lithgow 
was merely theoretical, while that of Dr. 
Wiseman was practical, or, if it had 
never been put into actual practice, it 
was, at least, an essential requirement 
of his official position. In the language 
of the Lord Chancellor (Ltndhbkst), 
Dr. Wiseman came " within the descrip- 
tion of a person peritus virinte officii." 
Lord Langdale said: "His evidence 
is in the nature of that of a judge." Lith- 
gow's, on the other hand, was that of 
neither judge nor counsel, but of mere 
theorist. This decision was concurred 
in by Lords Ltndhubst, Campbell, 
Bkougham, Dbnman and Langdale, 
and expressly overruled Regina v. 



Dent, 1 C. & K. 97 (1843), in which 
WiGHTMAN, J., had permitted a non- 
professional gentleman to testify what 
was the Scotch law, from his general 
familiarity with it. 

The year after the decision in the 
Sussex Peerage Case, two cases were de- 
cided, in both of which the manner of 
the proof of foreign law was very fully 
discussed; and which seem to have 
settled the law on the subject for Eng- 
land. The first of these was the Baron 
de Bode's Case, 8 Ad. & E., N. S. 208 
(1845). In this case it became neces- 
sary to prove the law of Alsace. A 
French advocate was called, who testi- 
fied that the feudal law had been abol- 
ished in Alsace, de facto, in 1789, by the 
revolution, and dejure, by the treaty of 
Luneville ; that a decree of the year 
1789, abrogating the feudal law, ex- 
isted, and that he had learned what he 
testified to in the course of his legal 
studies. Objection being made to this 
evidence, the matter was learnedly 
argued, and the judges gave their opin- 
ions seriatim. Lord Denman, C. J., 
went strongly on the ground of sustaining 
expert testimony as to law, considered 
the law as a complex resultant of statute 
and interpretation, and said : " There is 
another general rule : that the opinions 
of persons of science must be received as 
to the facts of their science. That rule 
applies to the evidence of legal men ; 
and I think it is not confined to un- 
written law, bat extends also to the 
written laws which such men are bound 
to know. Properly speaking, the nature 
of such evidence is not to set forth the 
contents of the written law, but its ef- 
fect and the state of the law resulting 
from it. The mere contents, indeed, 
might often mislead persons not familiar 
with the particular system of law. The 
witness is called upon to state what law 
does result from the evidence." In the 
course of his opinion Lord Denman 
condemned Miller v. Hanridc, as going 
too far. Williams and Colebidoe, 
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JJ., agreed that the eridence was 
admissible. Patteson, J., dissented, 
and stated his view of the law as fol- 
lows : "I quite agree that a witness, 
conversant with the law of a foreign 
country, may be asked what, in his opin- 
ion, the law of that country is. But I 
cannot help thinking that as soon as it 
appears that he is going t» speak of a 
written law his mouth is closed. By the 
written law, I do not mean what may be 
found in a text-writer, or in the judg- 
ment of a court in any particular case, 
but that which I understand to be re- 
ferred to in the present case, a decree of 
the supreme power of the state creating 
a law in the first instance." 

The other case alluded to was Earl 
Nelson V, Lord Bridport, 8 Beav. 527. 
In it Lord Langdale said : "As cases 
arise in which the rights of parties liti- 
gating in English courts cannot be main- 
tained without ascertaining, to some 
extent, what is the foreign law applica- 
ble in such cases, the foreign law and its 
application, like any other results of 
knowledge and experience in mattere of 
which no knowledge is imputed to the 
judge, must be proved as facts are 
proved, by appropriate evidence, i. e., 
by properly qualiiied witnesses, who can 
state from their own knowledge and ex- 
perience gained by study and practice, 
not only what are the words in which 
the law is expressed, but also what is 
the proper interpretation of those words, 
and the legal meaning and effect of them 
as applied to the case in question. * * * 
It has been made a question whether a 
written law to which j, witness refers 
ought not to be produced and proved. 
* * * I conceive it would be an advan- 
tage if every law to which a witness may 
refer were produced ; for although, I 
think, that when it is produced, the 
judge has, in general, no right to take 
upon himself the business of construing 
it and determining its application, yet, 
when the passages are produced, they 
may enable the party affected by the 



testimony, not only to cross-examine tlie 
witness as to his own interpretation or 
inferences, and the grounds thereby, but 
also to call other witnesses to the same 
points. * * * In the case of the Baron 
de Bode, it appears to have been detei-- 
mincd that the party was not bound to 
produce a written law or decree which 
his witness referred to, and the evidence 
of the witness was received without the 
production of the decree or law." The 
position that the proof of the law rests 
on the evidence of the witness, is oven 
more strongly stated by Eele, J., in 
Cocks V. Parday, 2 C. & K. 269 (1846) : 
' ' The proper course lo ascertain the 
laws of a foreign country is to call a wit- 
ness expert in it, and ask him, on his 
responsibihty, what that law is, and not 
to read any fragment of a Code, which 
would only mislead." 

The only subsequent cases we have 
been able to find are all upon the com- 
petency of the witness. In Vanderdonckt 
V. Thellusson, 19 L. J., N. S., C. P. 12 
(1849), the Common Pleas admitted the 
testimony of a person who had been a 
Stockbroker in Belgium, to prove the 
Belgic law as to the presentment of a 
promissory note. This case certainly 
seems to go very far in the direction of 
opening the doors in favor of but slightly 
qualified persons as experts. It may, 
however, be noted that the witness in 
this case was not called to testify to the 
law generally, but only as to that par- 
ticular part of the law with which his 
situation was supposed to have rendered 
him familiar, and under which he was 
presumed to have habitually acted in the 
course of his own business. Still, even 
with this quaUfication the case seems to 
go very far in the direction of looseness 
of proof. In Bristow v. SeguevUle, 19 
L. J., N. S., Ex. 289, s. c, 5 Ex. 275 
(1850), the Exchequer would not allow 
the law under the Code Napoleon, in 
force at Cologne, to be proved by a juris- 
consult and legal adviser to the Prussian 
minister, who testified that he knew the 
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Code from having studied it at the Uni- 
rersity of Leipsic. Alderson, B., dis- 
tinguished this from the Baron de Bode's 
Case, on the ground that, in that case 
the witness had a personal knowledge of 
the practice of law of Alsace. Bristow 
V. Sequecille, was followed by Sir James 
Hannen, in The Goods of Bonelli, L. R. , 
1 Proh. Div. 69 (1875), and in Cart- 
wright V. Cartwright, 26 W. R. 684 
(1878), the same learned judge refused 
to allow the law of Canada to be proved 
by a Queen's counsel, who derived his 
knowledge thereof from practicing before 
the Privy Council, the ultimate court of 
appeals in Canadian cases. In The 
Goods of Dost Aly Khan, L. R. , 6 Prob. 
Div. 6 (1880), the law of Persia was to 
be proved. The Persian ambassador. 
at Vienna, testified, that in Persia there 
were no professional lawyers, that the 
administration of the law was left en- 
tirely to the ecclesiastics, and that all 
persons in the diplomatic service of Per- 
sia were required to be thoroughly versed 
in the law, and that, therefore, he had 
studied and became acquainted with it. 
He was held a competent witness. 

From these cases we arrive at a con- 
clusion as to the English rule of proof 
of foreign law which we may formulate 
as follows : Law is considered as some- 
thing distinct from both the lex scripta 
and lex non scripta. It is a combination 
or resultant of both. This resultant, on 
any given case involving foreign law, is 
to be proved as a fact, the same as the 
facts of any other science or art, that is, 
by the sworn testimony of persons skilled 
therein. These persons need not be law- 
yers, but they must be persons having a 
practical or official knowledge of the law 
of which they speak, acquired in the 
place where that law is in force. 

In the United States, the distinction 
between the manner of proof of written 
and of unwritten foreign law, was easily 
taken. In Kenny v. Clarkson, 1 Johns. 
Rep. 385(1806), Spencer, J., said: 
" Though courts of law will receive evi- 



dence of the common law from intelli. 
gent persons of the country whose laws 
are to be proved, I think there exist 
strong reasons against such proof of for- 
eign statutes ;" and in Willings v. Con- 
segm, 1 Pet. C. C. 225 (1816), Wash- 
ington, J., said : " The written or 
statute laws of foreign countries are to 
be proved by the laws themselves, if they 
can be procured." See also Church v. 
Subbart, 2 Cr. 187 ; Innerarity v. Mins, 
1 Ala. 660 ; Lincoln v. Battelle, 6 Wend. 
475. 

It may be taken as the rule that for- 
eign statutes cannot, in the United States 
(we are now speaking of strictly foreign 
statutes), be proved by parol. Though in 
Frith V. Sprague, 14 Mass. 455 (1817), 
the court, speaking generally, said : 
' ' We see no other way of proving the 
existence of foreign law but by oral testi- 
mony, and in American Life Ins. and 
Trust Co. V. Rosenagle, 27 P. P. Smith 
507 (1875), a witness was permitted to 
testify as ,to the laws of Baden, though 
his testimony involved a statute. 

There have been several decisions as 
to the proper certification of written evi- 
dence of the statute law of a foreign 
country, and also as to the competency of 
witnesses where parol testimony is ad- 
mitted. 

Under the first head, in Church v. 
Hubbard, a copy of the law of Portugal, 
certified by the United States consul at 
Lisbon, under his official seal, but not 
under oath, was rejected. In Jones v. 
Maffett, 5 S. & R.'523 (1820), a printed 
book, which an Irish barrister testified 
he had received firom the King's printer 
as an authentic copy of Acts of Parlia- 
ment for Ireland, and which, he also 
testified, would be received in the courts 
in Ireland as proving said acts, was re- 
ceived as evidence without proof of 
comparison with the original acts. In 
Bxckard v. Bill, 2 Wend. 411 (1829), 
it was ofliered to prove by a person fa- 
miliar with Cuban law, from having 
practised in Cuba, that a book which he 
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had purchased at a store in Havana, and 
which was not proved to have been pub- 
lished by authority, contained the Cuban 
laws upon a given subject. The book 
was ruled to be incompetent evidence. 
See also Chanoine r. Fowler, 3 Wend. 
173 (1829), and ffi/nes v. McDermott, 
19 Am. Law Reg., N. S. 219 (1880). 
In Emis v. Smith, 14 How. 400 (1852), 
it was held that a foreign law may be re- 
ceived when it is found in a printed stat- 
ute book, supported by proof that the 
book has been officially published by the 
government which ordained the law. In 
thai case a copy of the Code Civil, which 
had been sent by the French government 
to the Supreme Court of the United 
States, was received without further 
proof. See also Owen v. Boyle, 1 5 Me. 
147 (1838). 

Under the second head, as to the per- 
sonal qualifications of witnesses, the 
cases are few, but they do not seem to 
have rendered any one competent as a 
witness, except men learned in the law, 
and persons whose official positions re- 
quired them to be familiar with the par- 
ticular law concerning which they were 
called to testify : Jones v. Maffett, supra ; 
American Life Ins. and Trust Co. v. 
Rosenagle, supra; Brush v. WilHns, 4 
J. C. R. .'508. 

III. Upon the question within whose 
province foreign law falls after the evi- 
dence of it has been given, there is con- 
siderable difference of opinion amongst 
the authorities. On the one hand it is 
said that, as foreign law is, for the tribu- 
nal considering it, a mere matter of fact, 
what it is must be found by the jury, 
like any other fact ; on the other, that 
as all law, even foreign, requires for its 
intelligent and ready comprehension a 
special mental training, that, therefore, 
it is to be treated as a matter for con- 
struction by the judge, with the aid 
of the skilled mtnesses called before 
him. 

In England the tendency is strongly 
In the former direction. In Mostyn v. 



Farrigas, Cowp. 174 (1774), it was held 
that foreign law was a question for the 
jury with the assistance of the court. 
In Nelson v. Bridport, supra, Lord 
Lanodale, said that in general, even 
where written law was produced, the 
court had no right to take upon itself 
the business of construction ; and in 
the House of Lords in Di Sora v. Phil- 
lips, 10 H. L. 624 (1863), the l.iw 
was laid down by Lord Chelmsford, 
as follows : That all evidence of the 
foreign law being given, the judge was 
to decide not what was reasonable, but 
what was the weight of the evidence, 
and should not go to the foreign an- 
tliorities himself. In other words, the 
foreign law is a question of pure fact to 
be decided by the jury, or, where there 
is no jury, by what has been called " the 
jury-half" of the judge. There are, 
however, some cases in which, in the 
case of conflict between experts in for- 
eign law, the court has itself examined 
that law : Trimbey v. Vignier, 1 Bing. 
N. C. 157 (1834) ; Bremer v. Freeman, 
10 Moore P. C. 306. 

In the United States, while some of 
the cases have followed the rule that 
foreign law is for the jury as a pure 
fact : De Sobry v. Laistre, 2 H. & Johns. 
191 (1807) ; Holman v. King, 7 Mete. 
384 (1844) ; Ingham v. Hart, 11 Ohio 
255 (1842), (BiRCHAED, J., dissent- 
ing) ; yet* the weight of authority is the 
other way. In Sidwell v. Evans, 1 P. 
& W. 383 (1830), Gibson, C. J., 
said : " Municipal law is a matter of 
compact, and as such, the construction 
of foreign statutes, as in the case of any 
other written compact, belongs to the 
court." A plausible distinction might be 
taken in this respect between the ^vritten 
and unwritten law, which necessarily 
rests on parol, but it seems to have been 
disregarded in Mostyn v. Farrigas [and 
other cases cited by the learned chief 
justice], a weight of authority more 
than sufficient to bear down any argu- 
ment that could be raised on a mere 
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theoretic foundation, and in Bock v. 
Laiiman, 12 Harris 435 (1855), it is 
said by Lowbie, J. : " All the analo- 
gies of the law incline us to regard the 
interpretation of foreign law, whether 
written or unwritten, as falling within 
the province of the court." See also 
Hooper r. Moore, 5 Jones Law (N. C.) 
130 (1857) ; Neivell v. Newell, 9 Miss. 
58 (1847) ; Ripple v. Ripple, 1 Rawle 
386 (1829) ; Inge v. Murphy, 10 Ala. 
885 (1846). In Massachusetts the dis- 
tinction between the written and un- 
written law, with reference to the pro- 
vinces of the court and the jury, seems 
to be maintained, though a somewhat 
literal meaning is given to the term 
written law, and it is held that, where 
the evidence of foreign law consists of a 
statute or a judicial opinion, the question 
of construction and effect is for the court 
alone : Kline v. Baker, 99 Mass. 254 
(1868) ; Ely v. James, 123 Id. 36 
(1877). In this connection see also 
Moore v. Guyner, 5 Me. 187 (1844). 

IV. It remains to be considered how 
far the general rales under the first two 
heads are modified, when the foreign law 
to be considered in the United States is 
that of a sister state, or, in the case of a 
federal court, that of one of its con- 
stituents. First, as to judicial notice. 
In the first place we may notice that the 
federal courts do not regard state laws 
as foreign laws, but are bound to take 
judicial notice of them. This rule was 
laid down authoritatively by the Supreme 
Court of the United States in Owings v. 
Hull, 9 Pet. 607 (1835). Stort, J., 
delivering the opinion said : " We are 
of opinion that the Circuit Court was 
bound to take judicial notice of the laws 
of Louisiana. The Circuit Courts of 
the United States are created by Con- 
gress, not for the purpose of administer- 
ing the local laws of a single state alone, 
but to administer the laws of all the 
states in the Union in cases to which 
they respectively apply. The judicial 
power conferred on the general govern- 



ment by the constitution extends to 
many cases arising under the laws of the 
different states, and this court is called 
uppn, in the exercise of its appellate ju- 
risdiction, constantly to take notice of, 
and administer the jurisprudence of all 
the states. That jurisprudence is then 
in no just sense, foreign jurisprudence, 
to be proved to the courts of the United 
States by the ordinary modes of proof 
by which the laws of a foreign counti-y 
are to be established, but is to be judi- 
cially taken notice of in the same manner 
as the laws of tlie United States are 
taken notice of by these courts." 

As the states are, in their political re- 
lations to each other, essentially foreign 
countries, it is generally held that no 
judicial notice mil be taken by the 
courts of one state of the laws of another : 
Legg v. Legg, 8 Mass. 99 (1811) ; Ma- 
son V. Wash, Breese 16 (1822) ; State 
v. Surthj, 2 Hawks. 441 (1823) ; Brack- 
ett V. Norton, 4 Conn. 517 (1823); 
Ripple y. Ripple, 1 Rawle. 386 (1829) ; 
Bailey v. McDmnell, 2 Harring. 34 
(1835) ; Irving v. McLean, 4 Blackf. 
52 (1835) ; Bryant v. Kelton, 1 Lex. 
434 (1843) ; Pelton v. P.atner, 13 Ohio 
209 (184+) ; Terrltt v. Woodrvff, 19 
Vt. 183 (1847) ; Tyler v. Trabue, 8 B. 
Mon. 306 (1848) ; Dyer v. Smith, 12 
Conn. .384 (1837) ; Woodrow v. 0' Con- 
ner, 28 Vt. 776 (1856) : Carey v. C. ^ 
C. Railroad Co., 5 Iowa 357 (18.i"i .: 
Taylor v. Runyan, 9 Id. 522 (1859) ; 
Anderson v. Anderson, 23 Tex. 639 
(1859) ; Rape v. Heaton, 9 Wis. 328 
(1859); Campion v. Kille, 2 McCart. 
476 (1863) ; Knapp v. Ahell, 10 Allen 
485 (1865); Syme v. Stewart, 17 La. 
Ann. 73 (1865); Hoyt v. McNeil, 13 
Minn. 390 (1868); fJhler v.Semple,5 
C. E. Green 288 (1869); Drake v. 
Glover, 30 Ala. 382. The law of an- 
other state must, therefore, be proved 
before it cau be noticed by the court : 
Cases supra. It must also be pleaded, 
and where a statute of another state is 
pleaded it must be set out, it is not suf- 
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ficient for the pleader to refer to the stat- 
ute by its title and date of approval, nor 
to state what, in his opinion and judg- 
ment, is its general province and effect : 
Carey v. C. 4r G. Bmlroad Co., 5 Iowa 
357; Ingham v. Hart, 11 Ohio 255; 
Boi/t V. McNeill, 13 Minn. 390 ; Irving v. 
McLean, supra. 

The rule is not only consistent with the 
relations of the several states to each 
other, but, considered from the point of 
practice, is founded on common sense and 
convenience. With thirty-eight states, 
with their different systems of law based 
in some cases on codes, in some on the 
common law, with different systems of 
procedure, and, above all, with thirty- 
eight legislatures making new laws and re- 
pealing old ones constantly, some of their 
acts being doubtless grounded on the 
soundest policy and manifesting the 
greatest wisdom, but others being mere 
experiments and guided by no systematic 
reason, the condition of the judge who 
was expected to be conversant with all 
the modern improvements in the law of 
all the states, would be indeed a hard 
and pitiable one. In the language of 
Wood, J., in Pelton v. Ptatner, " it is no 
enviable task to keep pace with the 
Solons of our own (state)," much less 
so would be the task above suggested of 
keeping pace with thirty-eight diflering 
sets of Solons. Still, the rule has not 
been invariably followed, and has in 
many places been modified. In Curtis 
V. Martin, 1 Penning. (1805), Penning- 
ton, J., intimated that the Supreme 
Court of New Jersey would take judi- 
cial notice of the statutes of the states 
forming the Union. The remarks of the 
learned judge, however, so far as they 
relate to state statutes, were mere dicta 
and have since been overruled. See 
Van Buskirk v. MulocJc, 3 Harrison 184. 
In Middlebury Coll. v. Cheney, 1 Vt. 348 
(1828), the court took judicial notice of 
the law of Connecticut ; this case, how- 
ever, may be regarded as overruled by 
Territt v. Woodruff, and WoodroiB v. 
Vol.. XXIX.— 49 



Connor, supra. In Tennessee, at a very 
early day, the position was broadly 
taken, that tlie court would take judicial 
notice of the laws of sister states. This 
was held in Foster v. Tayhr, Si Overt. 
191 (1812), in the face of argument that 
such notice ought not to be taken, and 
this has continued to be the law of the 
state — sec Coffee v. Neely, 2 Heisk. 3U 
(1871) ; Hobbs v. Railroad, 9 Id. 873 
(1873), though since the adoption of the 
Code, this assumption of judicial knowl- 
edge seems to l)e confined to the Supreme 
Court, while the law is required to be 
proved in inferior tribunals. In Paine 
V. Schenectady Ins. Co., 11 R. I. 411 
(1876), the court took judicial notice of 
the law of New York. The above cases 
may be regarded as in direct conflict with 
the general rule ; they ai-e not numerous 
and hardly weaken its favor ; but the- 
principles of the cases wherein the rule 
has been modified, if carried to a legiti- 
mate conclusion, would detract very 
much from its generality in effect. It 
has been held that where a state recog- 
nises acts done in pursuance of the laws 
of another state, the courts of the first 
state should take judicial cognisance of 
the said laws so far as may be necessary 
to judge of the acts alleged to be done 
under them : Carpenter v. Dexter, 8 
Wall. 5 1 3 ( 1 869) , and that where a stat- 
ute of another state has been properly 
brought to the notice of the court, it will, 
in all future cases, take notice of that 
statute and presume the law of the for- 
eign state to be the same until its change 
is shown : Graham v. Williams, 21 Ija. 
Ann. 594 (1869). Some cases hold 
that the courts will notice the constitu- 
tions of sister states : Butcher v. Bank, 
2 Kans. 70 (1863); Dodge v. Coffn, 15 
Id. 277 (1875) ; Curtisv. Martin, supra 
(but query whether the opinion in Van 
Buskirk v. Midock overrules this case as to 
foreign constitutions as well as statutes). 
It is also held that courts will take notice 
of the jurisdiction of courts m other 
states: Sae v. Bulbert, 17 111. 577 



386 



HAERYMAN v. ROBERTS. 



(1856), and that a court will take notice 
that the basis of the law of a sister state 
is the common law of England : Young 
V. Templeton, 4 La. Ann. 254 (1849) ; 
Copley T. Sanford, 2 Id. 355 (1847). 
The case of the State of Ohio v. Hinch- 
man, 27 Penn. St. 479 (18.56), is ex- 
ceptional in its character. In it, it was 
held that a state court, when its judg- 
ment would be liable to review by the 
Supreme Court of the United States in 
a case arising under the law of a sister 
state, would take judicial notice of such 
law. In delivering the opinion of the 
court, Woodward, J., said: "A judg- 
ment of this court arising out of the 
federal constitution and legislation would 
be reviewable in the Supreme Court of 
the United States, and there the states 
of the confederacy are not regarded as 
foreign states whose laws and usages 
must be proved, but as domestic insti- 
tutions, whose laws are to be noticed 
without pleading or proof. It would be 
a very imperfect and discordant admin- 
istration for the court of original juris- 
diction to adopt one rule of decision 
while the court of final resort was con- 
trolled by another ; and hence it follows 
that in a question of this sort we should 
take notice of the local laws of a sister 
state in the same manner as the Supreme 
Court of the United States wovdd do on 
a writ of error to a judgment." This 
case has been severely criticised in Rape 
v. Heaton, 9 Wis. 328 (1859), Patne, 
J., said : "It does not follow that the 
United States Supreme Court would be 
entitled to hold that the states occupy the 
same relation to each other that they do to 
the federal government or that it does to 
them. And if they do not, and the 
court of Pennsylvania was not bound 
to take judicial notice of the laws of 
Ohio, but in the absence of any proof 
on the subject, was entitled to presume 
them to be in accordance with its own, 
it would seem that the Appellate Court, 
in reviewing its decision, should act upon 
the rule by which the state court was au- 



thorized to decide. And if by this rule 
there was any failure in executing the 
judgment according to the laws of Ohio, 
it should be held to arise from the de- 
fault of the party relying on the record 
in not producing to the state court the 
necessary proofs as to what those laws 
were, and not from any denial of a right 
secured by the constitution and laws of 
Congi'ess. ' ' 

Second. As to the method of the proof 
of the law of a sister state. It may be 
stated, as a rule, that a statute of an- 
other state will not be allowed to be 
proved by parol : McDeed v. McDeed, 
67 ni. 545 (1873) ; Isabella v. Pecot, 2 
La. Ann. 387 ; Comparet v. Jernegan, 5 
Blackf. 375 (1840) ; Emery v. Berry, 
28 N. H. 486 (1854); Raynham v. 
Canton, 3 Pick. 293 (1825) ; Bryant v. 
Kelton, 1 Tex. 434, though the evidence 
of experts has been admitted to show the 
law of another state, in some cases, even 
where a statute and its construction were 
involved : Hooper v. Moore, 5 Jones 
Law 1 30 ; Barhnan v. Hopkins, 6 Eng. 
(Ark.) 157 (1850) ; and it is held tliat 
where parol evidence of the law of a 
state is oflfered, it will be received in the 
absence of proof that the law spoken of 
is a statute law, and that if it appears 
in the Appellate Court that the law was 
statute, the judgment will not be reversed 
on account of the admission of evidence : 
Dougherty v. Snyder, 15 S. & R. 84 
(1826). 

In the earliest reported case on the 
subject of the proof of state statute law, 
Thompson v. Musser, 1 Dall. 458 (1789), 
to prove a statute of Virginia, a book 
was offered bearing the imprint, " Acts 
passed at a General Assembly of the 
Commonwealth of Virginia ; Richmond, 
printed by John Dunlap and James 
Hayes, Printers to the Commonwealth. ' ' 
The Common Pleas refused to receive 
the book, and its judgment was on that 
account reversed . In the Supreme Court, 
McKean, C. J., said : "I admit that 
this printed copy of an Act of Assem- 
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bly, though it purports to have been 
printed by the law printers of Virginia, 
is not as good evidence as a sworn copy 
compared with the rolls or an exemplifi- 
cation under the great seal, but these 
modes of authentication are likewise in- 
ferior to the original law itself. If the 
plaintiff in error had been sued in Vir- 
ginia, this printed book of the Acts of 
Assembly would then, unquestionably, 
have been good evidence ; and I can dis- 
cover no satisfactory reason why, as he 
is sued here, the same evidence should 
not be received at least primafacie, * * * 
Although the general principle and rule 
of evidence is, ' that the best evidence 
the nature of things will admit shall be 
given, ' yet, by constant practice and al- 
lowance of the judges, the rule is fre- 
quently dispensed with, * * * though 
the practice of the courts or forms of 
pleading which pass sub silentio do not 
make the law ; yet, in a case like the 
present, a constant practice of permitting 
Acts of Assembly or laws to be read out 
of printed books without opposition, is 
a great evidence of the law ; and such 
printed copies, being of public notoriety 
and relied on as genuine, have the pre- 
sumption of authority in their favor and 
afford a reasonable satisfaction to the 
inind of their truth and accuracy. * * * 
Upon the whole, I am of opinion that 
the court below erred in the rejection of 
the evidence in question, and for that 
cause only the judgment ought to be 
reversed." Brtait and Rush, JJ., 
concurred, the latter saying: "Every 
country has a right to promulgate the 
laws as it pleases, and whatever printed 
authorities are received in a foreign 
country as evidence of its laws are, in 
my opinion, evidence of the same laws 
to court and jury in Pennsylvania." 
Atlee, J., dissented. This decision 
was made before the passage of the Act 
of Congress providing for the authenti- 
cation of records, but the conclusion ar- 
rived at therein has been mnintained in 
cases subsequent to the act. In Keem "Vi 



Rice, 12 S. & E. 203 <1824), a printed 
book was offered and an objection was 
made, that an act of the legislature of 
another state must be authenticated ac- 
cording to the Act of Congress of 1790, 
before it could be received in evidence. 
The court, however, overruled the objec- 
tion and its action was affirmed by the Su- 
preme Court (then composed of Tilgh- 
MAN, C. J., GiBSOK and Ddncan, JJ.), 
the Chief Justice regarding the question 
of admissibility as almost too plain for 
argument. In Baynham v. Canton, 3 
Pick. 293 (1825), Pakkeb, C. J., said : 
' ' We concur with the courts of Pennsyl- 
vania and some other states, and the 
courts of the United States, in holding 
that a volume purporting on its face to 
contain the laws of a sister state is ad- 
missible a,s prima facie evidence to prove 
the statute law of that state. The con- 
nection, intercourse and constitutional 
ties which bind together the several states 
require that these species of evidence 
should be sufficient until contradicted." 
It may be stated, as a rule obtaining in 
most of the states, that a printed book 
purporting or proved to contain the stat- 
ute laws of another state, will be ad- 
mitted in the absence of contradiction. 
See, in addition to tlie above cases. 
United States v. Johns, 4 Dall. 412 
(1806) ; State v. Stade, 1 D. Chip. 303 
(1814) ; Tmvry v. Bank of Alexandria, 
4 Cr. 3 ; Taylor v. Bank of Illinois, 7 
Mon. 585 (1828); Taylor's Adm'r. v. 
Bank, 5 Leigh 471 (1834); Allen v. 
Watson, 2 Hill (S. C.) 319 (1834); San- 
rick V. Andrews, 9 Port. (Ala.) 9 
(1839) ; Mullen v. Morris, 2 Barr 85 
(1845) ; Territt v. Woodruff, supra; 
Ronery v. Berry, supra; Compare v. 
Jernegan, supra; Clarke v. Bank, 5 
Eng. 519 (1850) ; Whitesides v. Poole, 
9 Rich. 68 (1855) ; State v. Abbey, 29 
Vt. 60 (1856); Simms v. Southern Ex- 
press Co., 38 Ga. 129 (1868); McDeed 
V. McDeed, supra ; People v. Colder, 
30 Mich. 85 (1874); People v. Lambert, 
6- Id. 349; Inge v. Murphy. 10 Ala. 
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885 (1846). In some states, as Con- 
necticut, see Hale v. N. J. Steam Nav. 
Co., 15 Conn. 539, the admission of this 
species of evidence is provided for by 
Act of Assembly ; in others, as New 
York, see Code, sect. 942, by their codes 
of practice. 

There is, however, a line of authority 
in opposition to the rule. At the head 
of this line stands The State v. Twitty, 
2 Hawks 441 (1823). In that case the 
court held that the printed statute book 
of Virginia could not be received as evi- 
dence of the laws of that state, and that 
the Act of Congress providing for the 
authentication of records must be fol- 
lowed in the case of the statute of an- 
other state, Taylor, C. J., saying: "It 
is admitted that in point of fact it would 
be a matter of great convenience, to ad- 
mit the printed statutes of those states 
which conflict with this. * * » But the 
rule which admits such evidence as to one 
state must satisfy its competency as to all 
the states, however remote from or un- 
connected with us in social or commer- 
cial intercourse, and this would certainly 
open a door for fraud and imposition." 
The law in North Carolina, afterwards, 
however, was altered by statute, and the 
statute of a sister state may there be 
proved by a copy authenticated by the 
secretary of the state of which the stat- 
ute is a law : Rev. Cod. N. C. 44, sect. 3. 

In Bailey v. McDowell, 2 Barring. 
34 (1835), a printed volume taken from 
the office of the secretary of the state 
of Delaware, who had received it from 
the state whose laws it professed to con- 
tain in the usual course of exchange of 
statute books amongst the states, was 
offered in evidence to prove a law con- 
tained in it. It was rejected. Clay- 
ton, C. J. , said : ' ' There are but two 
modes of authenticating statutes under 
the common law ; by sworn copies or by 
attestation under seal. One of these 
must be followed or the legislature must 
provide another." 

In Packard v. Hill, 2 Wend. 411 



(1829), Savage, C. J., stated the New 
York rule of his day to be : " The written 
laws of other states must be proved by 
an exemplification and not by the printed 
statute books of such state." This rule 
has, however, been changed by the Code, 
and printed copies purporting or proved 
to have been published by authority of 
the state whose laws they profess to con- 
tain or proved to be commonly admitted 
in evidence in the judicial tribunals of 
said state, are now admissible in the 
com'ts of New York. 

In Hueston v. Jones, 2 La. Ann. 937 
(1847), a copy of statutes alleged to 
have been printed by authority, was re 
jected, but in Wakeman v. Marquand, 5 
Mart. N. S. (La.( 271 (1826) such a book 
lent from the office of the secretary of 
state and proved to have been sent to 
Louisiana by the executive of New York, 
was admitted to prove the laws of that 
state. 

In Van Buskirk v. Mulock, 3 Harrison 
184 (1840), a printed statute book to 
which was attached the certification under 
seal, of the secretary of state of New 
York, that the book was a correct copy 
of the statutes of that state was ofl^ered, 
supported by the testimony of a member 
of the New York bar that the book was 
received and read in the New York com-ts 
as authority. On cross-examination, the 
witness said that he had not compared 
the book with the original statutes, and 
that he could not say whether the book 
did or did not contain any repealed stat- 
utes. It was held that the book could 
not be given in evidence. Hoknblowek, 
C. J., said : " The statutes, public and 
private, must be proved by copies au- 
thenticated and examined pursuant to the 
Act of Congi-ess, or, at least, by sworn 
copies from the original statutes." 

A digest, though one usually received 
without objection in the state whose laws 
it contains, will not be received in an- 
other state : Phillips v. Murphy, 2 La. 
Ann. 654 ; Rape v. Heaton, 9 Wise. 
328. 
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The common law of a sister state may 
be shown by expert testimony : Rayn- 
kam V. Canton, 3 Pick. 293 ; Tyler V. 
Tralme, 8 B. Mon. 306 ; Dougherty v. 
Snyder, 1 1 S. & R. 84 ; and it is practi- 
cally held in some cases that what may 
be called the resultant law, i. e., the law 
considered as a compound of statute and 
interpretation thereof in connection with 
the common law may be so prored also : 
Barkman v. Hopkins, 6 Eng. 157 ; 
Hooper v. Moore, 5 Jones Law ISO ; 
Danforth v. Reynolds, 1 Vt. 265 ; Dyer 
V.Smith, 12 Conn. 384; see contra, 
McDeed v. McDeed, 67 111. 545. In 
some cases it is held that the common 
law mav be proved by the reports of the 



state whose law is in question : BUlingsley 
V. Dean, II Ind. 331 ; Kline v. Baker, 
99 Mass. 254 ; Ely v. James, 123 Mass. 
36; Inge v. Murphy, 10 Ala. 885; 
Haley. New Jersey Nov. Co., 15 Conn. 
589 ; in New York it is provided by the 
Code that the reports shall be presumptive 
evidence of the common law of their 
state. In some cases where the reports 
were not directly received as evidence, 
the same result was reached by the court 
examining them for the purpose of con- 
struing the foreign law ; Ripple v. Ripple, 
1 Rawle 386 ; Territt v. Woodruff, 19 
Vt. 183 ; and this even where the con- 
struction of a statute was in question. 
Henry Bddd, Jk. 



Court of Appeals of Maryland. 

STONEBRAKER v. ZOLLICKOFFBR- et al. 
A storm of wind blew down a quantity of timber growing on a farm, and the 
same was converted into cooper stuff and firewood, and sold by the trustee. On a 
bill filed by the tenant for life claiming the net proceeds of the sales made by the trus- 
tee, together with all interest which the same might have earned from the time it was 
received by him, or a reasonable time thereafter : Held, that to the extent of the 
amount of the net proceeds of sale realized for firewood, the complainant was enti- 
tled to the corpus of the fund, but as to the amount realized for the timber, he was 
entitled only to the interest daring his life. 

Appeal from the Circuit Court for Washington county, in 
Equity. 

By the will of Samuel Stonebraker a certain farm lying in 
Washington county, was devised to Henry F. Zollickoffer, in trust 
for the testator's son, George M. Stonebraker. In August 1873, 
a storm of wind blew down a large quantity of timber growing on 
this farm, and the same was converted into cooper stuff and fire- 
wood, and sold by the trustee. A bill of complaint was filed by 
George M. Stonebraker, claiming the net proceeds of the sales 
made by the trustee (about $1600) together with all interest which 
the same might have earned from the time it was received by him, 
or a reasonable time thereafter. The trustee and the husband of 



